Netherlands eScience Center (NLeSC) policy towards publishing,
licensing and intellectual property
The NLeSC intellectual property (IP) strategy is based on the STW strategy on intellectual
property version of 1 March 2014.
Deviations from this document require discussion with the NLeSC Management Team before
a grant agreement is signed. It is also required to contact the NLeSC MT before submitting a
project proposal to NLeSC in case deviations to this policy are required or expected. An
alternative IP strategy then also should be outlined briefly in the proposal text.
Although NLeSC does not have the ambition to develop its own intellectual property (IP)
portfolio, NLeSC attaches considerable importance to knowledge protection to realize
knowledge transfer. NLeSC's aim is firstly to exploit and publish the results of research as
widely as possible, whilst retaining the possibility to establish IP rights and to subsequently
transfer these rights to partner(s) or grant a license to partner(s) for these and, secondly, to
stimulate collaboration between researchers and various external companies. NLeSC
adheres to a set of rules concerning Intellectual Property (IP) that support this policy, and the
policy is in line with the IP policy adopted by the Netherlands Organisation for Scientific
Research [Nederlandse Organisatie voor Wetenschappelijk Onderzoek, NWO] and with the
‘Rules of Play for public-private collaboration’ as presented to the Lower House of the Dutch
Parliament on 25 June 2013.
The main principles of NLeSC's IP policy are as follows:

Ownership of the results of research
As a rule ownership of results that emerge from a research project is the shared property of
the project partners (including NLeSC), with no prior exclusive or non-exclusive right to
appropriate the knowledge (IP). The researcher is obliged to report any inventions to NLeSC
immediately.
- Ownership of the results of research that are generated exclusively by partner(s) in the
context of an NLeSC project is vested in the partner(s) in question. The partner(s) will allow
NLeSC and the other partner(s) ‘freedom to operate’.
- The results of research that are generated jointly by the partner(s) in the context of an
NLeSC project are owned jointly by the participating partner(s) and by NLeSC. If the coinventing partner has itself provided more than 10% of the total (i.e., including both in cash
and in kind) project funding in the form of personnel, that partner will be granted a nonexclusive, royalty-free and non-transferable license for the use of the invention, patent or
patent application.
- Existing IP rights continue to be vested in the holder(s) of such right who contribute these
rights to the project. Insofar as it is possible under the law, and insofar as it is not detrimental

to the reasonable commercial interests of the right holder, this/these right holder(s) will
facilitate, at their own discretion and in all reasonableness, a freedom to operate.
- ‘Freedom to operate’ means that the holder of the intellectual property right grants licenses
to others within the project:





insofar as legally possible;
insofar as necessary for the project (without charge);
insofar as necessary for the exploitation of the results of the research and possible
concomitant results (at a fair market price);
insofar as such freedom to operate is not detrimental to the reasonable commercial
interests of the right holder.

Protection of research results, confidentiality and publications
NLeSC attaches considerable importance to the protection of knowledge in the process of
knowledge transfer. Partners undertake to maintain confidentiality with regard to the research
results. Research results that are not susceptible to IP protection, and not subject to a written
know-how license, can be used freely by all parties. The researcher is obliged to report any
invention to NLeSC immediately.
Project partners submit draft publications to the project partners (including NLeSC) asking
whether, in their opinion, the publication contains a patentable discovery and/or whether
there are utilization opportunities. The partners concerned will reply, in writing, within four
weeks of a request for publication. If the partners fail to respond in writing during this period,
they will be deemed to have given their permission. The partners may, within two months of
the request for publication, demand changes to safeguard their interests in terms of the
patentability of the results without, however, jeopardizing the scientific integrity of the
publishing partner. If knowledge protection measures are required, such as the submission of
a patent application, NLeSC may decide to suspend the publication for up to 9 months.

Commercial usage rights to results that accrue in part or in whole to
NLeSC and the partners(s)


Contribution 0-10%

A partner who contributes less than 10 percent to the costs of the research project by way of
in-kind or in-cash resources will be the first party to receive information about the results of
the research. Companies are at liberty to use the results generated by the research for
internal, non-commercial purposes.


Contribution between 10% and 30%: Right of option

A partner who contributes more than 10 percent to the costs of the research project by way
of in-kind or in-cash resources is also entitled to a right of option on a license to, or the
transfer of the results of the research when full or joint rights are held by NLeSC and the
partner(s). If a partner exercises this option, the transfer of an exclusive or non-exclusive
license will be effected against payment of a fair market price (see below). If multiple

partners are eligible for an option, an agreement will be made as to the scope of their usage.
If this is not possible, the contributing partners will be granted a joint option on a semiexclusive license.


Contribution more than 30%: Right of option on a commercial NERF right

A partner who contributes more than 30 percent to the costs of the research project by way
of in-kind or in-cash resources will also have the same rights as a partner who contributes
more than 10 percent. If the partner exercises his right of option, that partner is entitled to a
non-exclusive, royalty-free (NERF) and non-transferable commercial right of use.
If one or more partners within the project are eligible for an option, an agreement will be
made as to the scope of the option on an exclusive license. If this is not possible, the
contributing partners will be granted a joint option on a semi-exclusive license.


The percentage is calculated by comparing the entire contribution made by the
private party (in-kind plus in-cash) against the contribution from NLeSC plus all other
in-kind and in-cash contributions.

Patent costs
The following provisions apply if the partner deems it desirable that a patent application be
submitted:
The patent application is submitted in the name of NLeSC and the partner(s) where the
invention or discovery takes place.
The partner bears the costs of the patent. The patent costs are not offset in the calculation of
a fair market price.
If there are multiple licensees, the patent costs will be shared among them.

Licensing
The right to use or apply research results is acquired through a license, transfer agreement
or know how agreement.
In all cases, a license agreement or transfer agreement will contain provisions concerning:








Eexclusivity or non-exclusivity.
Royalty-free research and education license for NLeSC and the partners(s)
concerned.
Determination of a fair market price (with the exception of a NERF license when
contributions exceed 30%).
Reporting obligations.
Indemnification against liability on the part of NLeSC and the partner(s). This can be
a contractual transfer of risk to prevent loss or a compensation for a loss which may
occur as a result of a specified event;
Market price + discount arrangements.

The market price will be determined by negotiation between the parties; a record will be kept
of these negotiations. In determining the fee to be paid, use can be made of the 'marketbased approach' (i.e. market comparison), the 'income-based approach' (i.e. what income is
expected), and the 'cost-based approach' (i.e. what has it cost to achieve the research
results). The services of an impartial expert can also be called upon, or a combination of the
above methods can be chosen. The partner will be entitled to a discount on the fair market
price fee which is related to the level of the contribution provided towards the costs of the
research project.


Income received from transfer or licensing will be disbursed to the partner(s) including
NLeSC for further research.

NLeSC should receive prior warning about any obstacles to the free use or exploitation of
results. Should any obstacles to the implementation of NLeSC’s IP policy emerge, NLeSC
will impose additional conditions. If it emerges during the course of the project that the
project leader has failed to notify NLeSC about such relevant information, NLeSC may
suspend the project until the obstacles concerned have been removed. NLeSC may request
access to contracts and/or patents in this respect. Contracts must not be in conflict with
NLeSC’s IP policy. If it emerges that NLeSC cannot have free access to the results of the
NLeSC research, NLeSC may decide not to award or to discontinue the project.

Background information
Prior to the start of the project the partners will agree whether and what relevant background
knowledge they wish to contribute to the project. This agreed background information needs
to be documented in (an appendix to) a project agreement. Additional background
knowledge may be contributed during the project. The partner providing the background
knowledge must declare that it is not the subject of claims by third parties or, if such claims
exist, what restrictions they impose on the use and possible further exploitation of the
knowledge. Background knowledge contributed to the project will remain the property of the
partner providing it and may be used by the recipient partner(s) solely and exclusively in the
project, in connection with the objectives of the research. The partner providing the
knowledge will make the knowledge required available to the requesting partner free of
charge in response to a written request, by means of a non-transferable non-exclusive
license for the duration of the project. If a project partner wishes to gain access to the
background knowledge of another project partner for the purposes of commercially exploiting
the results, the partner providing the information will sell that partner a license on market
terms and conditions.

Open source / open access
The NLeSC is a publicly funded organization and the results of its research projects must be
made publicly available. NLeSC contributions to the e-Infrastructure (part of the eScience
technology platform eStep) are minimally available as open access via e.g. web services but
ideally as open source projects that are made available to the community via source code
repositories (for example https://github.com/).

The eScience Center adopts the popular and widely deployed Apache 2.0 license
(http://www.apache.org/licenses/LICENSE-2.0) as the preferred open source license
conditions. The Apache 2.0 License requires preservation of the copyright notice and
disclaimer. Like other free software licenses, the license allows the user of the software the
freedom to use the software for any purpose, to distribute it, to modify it, and to distribute
modified versions of the software, under the terms of the license, without concern for
royalties. The Apache 2.0 license terms and conditions for use, reproduction and distribution
are described in Appendix A.

Appendix A: Apache 2.0 License.

TERMS AND CONDITIONS FOR USE, REPRODUCTION, AND DISTRIBUTION

1. Definitions.

"License" shall mean the terms and conditions for use, reproduction, and distribution as
defined by Sections 1 through 9 of this document.

"Licensor" shall mean the copyright owner or entity authorized by the copyright owner that is
granting the License.

"Legal Entity" shall mean the union of the acting entity and all other entities that control, are
controlled by, or are under common control with that entity. For the purposes of this
definition, "control" means (i) the power, direct or indirect, to cause the direction or
management of such entity, whether by contract or otherwise, or (ii) ownership of fifty
percent (50%) or more of the outstanding shares, or (iii) beneficial ownership of such entity.

"You" (or "Your") shall mean an individual or Legal Entity exercising permissions granted by
this License.

"Source" form shall mean the preferred form for making modifications, including but not
limited to software source code, documentation source, and configuration files.

"Object" form shall mean any form resulting from mechanical transformation or translation of
a Source form, including but not limited to compiled object code, generated documentation,
and conversions to other media types.

"Work" shall mean the work of authorship, whether in Source or Object form, made available
under the License, as indicated by a copyright notice that is included in or attached to the
work (an example is provided in the Appendix below).

"Derivative Works" shall mean any work, whether in Source or Object form, that is based on
(or derived from) the Work and for which the editorial revisions, annotations, elaborations, or

other modifications represent, as a whole, an original work of authorship. For the purposes of
this License, Derivative Works shall not include works that remain separable from, or merely
link (or bind by name) to the interfaces of, the Work and Derivative Works thereof.

"Contribution" shall mean any work of authorship, including the original version of the Work
and any modifications or additions to that Work or Derivative Works thereof, that is
intentionally submitted to Licensor for inclusion in the Work by the copyright owner or by an
individual or Legal Entity authorized to submit on behalf of the copyright owner. For the
purposes of this definition, "submitted" means any form of electronic, verbal, or written
communication sent to the Licensor or its representatives, including but not limited to
communication on electronic mailing lists, source code control systems, and issue tracking
systems that are managed by, or on behalf of, the Licensor for the purpose of discussing and
improving the Work, but excluding communication that is conspicuously marked or otherwise
designated in writing by the copyright owner as "Not a Contribution."

"Contributor" shall mean Licensor and any individual or Legal Entity on behalf of whom a
Contribution has been received by Licensor and subsequently incorporated within the Work.

2. Grant of Copyright License. Subject to the terms and conditions of this License, each
Contributor hereby grants to You a perpetual, worldwide, non-exclusive, no-charge, royaltyfree, irrevocable copyright license to reproduce, prepare Derivative Works of, publicly
display, publicly perform, sublicense, and distribute the Work and such Derivative Works in
Source or Object form.

3. Grant of Patent License. Subject to the terms and conditions of this License, each
Contributor hereby grants to You a perpetual, worldwide, non-exclusive, no-charge, royaltyfree, irrevocable (except as stated in this section) patent license to make, have made, use,
offer to sell, sell, import, and otherwise transfer the Work, where such license applies only to
those patent claims licensable by such Contributor that are necessarily infringed by their
Contribution(s) alone or by combination of their Contribution(s) with the Work to which such
Contribution(s) was submitted. If You institute patent litigation against any entity (including a
cross-claim or counterclaim in a lawsuit) alleging that the Work or a Contribution incorporated
within the Work constitutes direct or contributory patent infringement, then any patent
licenses granted to You under this License for that Work shall terminate as of the date such
litigation is filed.

4. Redistribution. You may reproduce and distribute copies of the Work or Derivative Works
thereof in any medium, with or without modifications, and in Source or Object form, provided
that You meet the following conditions:

You must give any other recipients of the Work or Derivative Works a copy of this License;
and
You must cause any modified files to carry prominent notices stating that You changed the
files; and
You must retain, in the Source form of any Derivative Works that You distribute, all copyright,
patent, trademark, and attribution notices from the Source form of the Work, excluding those
notices that do not pertain to any part of the Derivative Works; and
If the Work includes a "NOTICE" text file as part of its distribution, then any Derivative Works
that You distribute must include a readable copy of the attribution notices contained within
such NOTICE file, excluding those notices that do not pertain to any part of the Derivative
Works, in at least one of the following places: within a NOTICE text file distributed as part of
the Derivative Works; within the Source form or documentation, if provided along with the
Derivative Works; or, within a display generated by the Derivative Works, if and wherever
such third-party notices normally appear. The contents of the NOTICE file are for
informational purposes only and do not modify the License. You may add Your own
attribution notices within Derivative Works that You distribute, alongside or as an addendum
to the NOTICE text from the Work, provided that such additional attribution notices cannot be
construed as modifying the License.

You may add Your own copyright statement to Your modifications and may provide
additional or different license terms and conditions for use, reproduction, or distribution of
Your modifications, or for any such Derivative Works as a whole, provided Your use,
reproduction, and distribution of the Work otherwise complies with the conditions stated in
this License.
5. Submission of Contributions. Unless You explicitly state otherwise, any Contribution
intentionally submitted for inclusion in the Work by You to the Licensor shall be under the
terms and conditions of this License, without any additional terms or conditions.
Notwithstanding the above, nothing herein shall supersede or modify the terms of any
separate license agreement you may have executed with Licensor regarding such
Contributions.

6. Trademarks. This License does not grant permission to use the trade names, trademarks,
service marks, or product names of the Licensor, except as required for reasonable and
customary use in describing the origin of the Work and reproducing the content of the
NOTICE file.

7. Disclaimer of Warranty. Unless required by applicable law or agreed to in writing, Licensor
provides the Work (and each Contributor provides its Contributions) on an "AS IS" BASIS,
WITHOUT WARRANTIES OR CONDITIONS OF ANY KIND, either express or implied,
including, without limitation, any warranties or conditions of TITLE, NON-INFRINGEMENT,
MERCHANTABILITY, or FITNESS FOR A PARTICULAR PURPOSE. You are solely

responsible for determining the appropriateness of using or redistributing the Work and
assume any risks associated with Your exercise of permissions under this License.

8. Limitation of Liability. In no event and under no legal theory, whether in tort (including
negligence), contract, or otherwise, unless required by applicable law (such as deliberate
and grossly negligent acts) or agreed to in writing, shall any Contributor be liable to You for
damages, including any direct, indirect, special, incidental, or consequential damages of any
character arising as a result of this License or out of the use or inability to use the Work
(including but not limited to damages for loss of goodwill, work stoppage, computer failure or
malfunction, or any and all other commercial damages or losses), even if such Contributor
has been advised of the possibility of such damages.

9. Accepting Warranty or Additional Liability. While redistributing the Work or Derivative
Works thereof, You may choose to offer, and charge a fee for, acceptance of support,
warranty, indemnity, or other liability obligations and/or rights consistent with this License.
However, in accepting such obligations, You may act only on Your own behalf and on Your
sole responsibility, not on behalf of any other Contributor, and only if You agree to indemnify,
defend, and hold each Contributor harmless for any liability incurred by, or claims asserted
against, such Contributor by reason of your accepting any such warranty or additional
liability.

END OF TERMS AND CONDITIONS

